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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
of Adm nistrative Law Judge WIlliamE Fower, Jr., rendered in
this proceeding at the conclusion of an evidentiary hearing held
on March 13, 1996.' The law judge affirmed the Administrator’s
order suspending respondent’s airline transport pilot certificate
on allegations of violations of Sections 91.13(a), 91.303(d), and

91.9(a) of the Federal Aviation Regulations (FAR), 14 CF. R Part

'An excerpt fromthe hearing transcript containing the
initial decision is attached.



91, as aresult of his alleged perfornmance of aerobatic maneuvers
in a Beechcraft King Air aircraft within four nautical mles of
the center line of a Federal airway, and contrary to the
operating limtations of that aircraft.? The |aw judge nodified
the sanction froma 90-day suspension to a 60-day suspension of
respondent’s certificate. The Adm nistrator has not appeal ed the
sanction nodification.

Respondent rai ses several issues on appeal. He attacks the
| aw judge’'s credibility findings in favor of the Adm nistrator’s
W tnesses. He argues that the law judge relied on inaccurate
i nformati on concerning the operating limtations of the aircraft.

Finally, respondent contends that for purposes of skydiving

°’FAR 88 91.13(a), 91.303(d), and 91.9(a) provide in
pertinent part as follows:

8§ 91.13 Careless or reckless operation

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a
carel ess or reckless manner so as to endanger the life or
property of another.

§ 91.303 Aerobatic flight.
No person may operate an aircraft in aerobatic flight...

(d) Wthin 4 nautical mles of the center |line of any
Federal airway....

For purposes of this section, aerobatic flight nmeans an
i ntenti onal maneuver invol ving an abrupt change in an
aircraft’s attitude, an abnormal attitude, or abnormal
accel eration, not necessary for normal flight.

§ 91.9 Cvil aircraft flight manual, marking, and placard
requirenents.

(a) Except as provided in paragraph (d) of this section,
no person may operate a civil aircraft w thout conplying
with the operating Ilimtations specified in the approved
Airplane or Rotorcraft Flight Manual, markings, and
pl acards. ...



operations, his flight was not aerobatic.® The Adninistrator has
filed a brief inreply. For the reasons that foll ow, we grant
respondent’ s appeal .

The incident described in the Adm nistrator’s conpl ai nt
occurred on a Sunday, at Orange County Airport, New York. FAA
| nspector Raynond Fi scher, an operations inspector assigned to
the Teterboro, New Jersey Flight Standards District Ofice
(FSDO), testified that on the day in question he was visiting his
br ot her, whose business is |ocated at Orange County Airport.
Wil e there, Fischer testified, he observed respondent operate a
King Air aircraft for a skydiving operation that is also |ocated
at the airport. |Inspector Fischer testified that with regard to
the subject flight,* he observed the aircraft take off, and, he
claims, he never lost sight of the aircraft. After the aircraft
reached an altitude of about 14,000 feet, he testified, it
appeared to al nost stop. The aircraft then went into a very
abrupt left turn and a very steep, spiraled descent. |nspector

Fi scher testified that the aircraft banked between 70 and 90

3The United States Parachute Association has filed an ami cus
curiae brief in support of respondent’s appeal which has been
accepted and considered by the Board.

‘Respondent had apparently already taken two | oads of
junpers up prior to the flight which gave rise to this conplaint.
Bet ween these flights, Fischer performed a ranp-check of the
aircraft, and he grounded it based on his belief that it could
not be operated with the door renoved. After conferring with his
supervi sor, Inspector Fischer |learned that the aircraft was
properly configured for a skydiving operation and respondent
resuned junp operations. W find these circunstances revealing.
| nspector Fischer appears to |ack expertise on the subject of
skydi ving operations. See infra, n.9. W also think it is
unlikely that a highly experienced pilot such as respondent woul d
knowi ngly violate the FAR in the presence of an FAA | nspector.



degrees when it nade the left turn, and he cal cul ated the descent
rate for that turn at 5,800 feet per mnute. According to

| nspector Fischer, neither a bank angl e that exceeds 45 degrees
or a descent rate in a King Air that exceeds 4,000 feet per
mnute are normal .> Therefore, he opined, respondent's maneuvers
were not necessary for normal flight and the maneuvers were, in
hi s opinion, aerobatic. The flight manual for this aircraft
prohi bits acrobatic maneuvers.

Raymond Mueller is an air traffic control specialist with
the New York TRACON. His duties involve the use of the autonated
radar termnal system (ARTS). According to Mieller, ARTS can
provi de, anong other things, the altitude and ground speed of an
aircraft, and it can be used to determne an aircraft's track.
Muel | er prepared a continuous data recording (CDR) printout
recorded by ARTS during respondent’s operation, at the request of
| nspector Fischer. See Exhibit A-2. Muieller explained that the
CDR printout shows a radar sweep approximtely every 4.6 seconds.
Bet ween 19:48: 23. 556 and 19: 48: 28. 220, Muel | er noted, respondent
began to nake a turn while descending froman altitude of 13,200
feet to an altitude of 11,600 feet. Muieller calculated that at

t hat nonment respondent was descending at a rate of 8,000 feet per

I nspector Fischer proffered in support of this proposition
a docunent he obtained fromthe aircraft manufacturer show ng
that normal production King Air aircraft do not have vertical
speed indicators that register descents exceedi ng 4,000 feet per
m nute. This docunent fails to establish, as the | aw judge was
apparently led to believe, that 4,000 feet per mnute is the
"maxi mumrate" perm ssible for descents in a King Air. See
Initial Decision at 309.



m nute.® Between 19:48:23.620 and 19:48:50. 560, respondent
turned his aircraft 182 degrees. According to Mieller’s
cal cul ations, respondent’s rate of turn was then 9.4 degrees per
second. Mieller, a private pilot, testified that a nornal rate
of turn is 3 degrees per second, which would render a bank angle
of 15 degrees. He estimates that after taking into account the
wi nd conponent and the track of respondent's aircraft,
respondent’s angl e of bank was at | east 30 degrees, and perhaps
as great as 45 degrees. The CDR printout also shows that,
bet ween 19: 48: 23. 620 and 19: 48: 28. 220, the aircraft's speed
remai ned at 60 knots, which is consistent, according to Mieller,
with a very steep pitch. Mieller testified that he could not,
however, verify Inspector Fischer's observations of spirals,
because such maneuvers cannot be established with certainty by
ARTS. The CDR printout shows that the maneuvers occurred within
4 nautical mles of the center line of a Federal airway.
Respondent deni es that he perfornmed aerobatic maneuvers. He
admts that his bank angle for his first left turn may have been
as nmuch as 45 degrees and that his pitch was 15 to 20 degrees,
but he points out that there are no bank limtations or rate of
descent limtations in the aircraft flight manual, nor are such

limtations set forth in the FAR’ Moreover, respondent asserts,

®Curiously, in upholding the violations, the |aw judge cites
Muel l er's calculations as to rate of descent during the left turn
(8,000 feet per mnute) instead of Fischer's calculations (5,800
feet per mnute), and Fisher's highest estimte of angle of bank
(90 degrees) based on his observations, instead of Mieller's
cal cul ations (30-45 degrees).

'Respondent also testified that by Arny definition, a bank
(continued. . .)



| nspector Fischer could not have possibly been able to determ ne
the pitch or attitude of his aircraft at 14,000 feet, and he
suggests that Fischer nmust, therefore, be lying.® In any event,
according to respondent and his expert w tnesses, respondent's
maneuvers were “absolutely normal” for a skydiving operation.

These proceedi ngs have been affected, not favorably, by the
i nsi nuati ons of respondent’s w tness Bagley, which are carried
forward in the amcus brief filed by the United States Parachute
Associ ation, concerning the sonmewhat curious facts surroundi ng
the conpl aint before us: surveillance of parachute operations
was not a programred work item for Inspector Fischer. He was off
duty, it was a Sunday, and he was visiting the airport-based
enterprise of his brother in Orange County where, he had heard,
according to his testinony, that there m ght be problens with
junpers in the landing pattern. The Parachute Association is of
the opinion that the Teterboro FSDO is an adversary, not inclined
to enter cooperative dialogue on safety issues affecting junp
operations. Wile the suspicions that are raised are not
surprising, there is little to suggest any real issue with the
Teterboro FSDO, and respondent's contention that the inspector
who initiated the action is fabricating his testinony is refuted
by the CDR printout which, while not necessarily proving the

all egations, in our view, does suggest that respondent's

(..continued)
angl e exceedi ng 60 degrees is aerobatic.

B will not consider the distance cal cul ati ons appended to
respondent’s appeal brief since they were not offered to the | aw
judge for his consideration, and they are not a part of the

(continued. . .)



maneuvers may have seened aggressive to a person who is not an
expert in skydiving operations.®

The only issue that remains is whether, as respondent and
t he Parachute Associ ation suggest, skydiving operations warrant
different treatnment under the FAR than operations of simlar
aircraft under other circunstances. The Adm nistrator’s case is
conpletely lacking in any conparative judgnment about typical
skydi ving operations. As we have noted, we find Inspector
Fi scher unqualified to offer any such judgnent hinself, and the
Adm nistrator is apparently content to rest on the proposition
that what is normal for point-to-point flight will also be
consi dered normal for junp operations and, it al so appears, for
agricultural spraying.'® No systematic appraisal of junp

operations was offered, despite the fact that this case could

(..continued)
evidentiary record.

°At hearing, respondent challenged FAA's offer of |nspector
Fi scher as an expert, both as to the King Air [while he has many
hours in this aircraft, he has not operated one in 20 years] and
as to junp operations [with which he has little experience]. The
ALJ initially ruled Inspector Fischer to be lacking in the
necessary qualifications, but then changed his m nd, finding
Fischer to be qualified as an expert in general aviation,
“perhaps not in parachute junping.” TR-20. Mre precision is
demanded. W would not find Inspector Fischer qualified in junp
operations, and note that he was even unaware of the fairly
common use of the King Air as a junp aircraft. TR-18.

®0One of respondent's witnesses testified that the norma
flight characteristics of an agricultural spraying operation
i ncl ude ascents out of the field that are al nost vertical, and
very steep banks, and he testified that such naneuvers are not
aerobatic. TR-244. The Adm nistrator asserts in her reply brief
at 27, "It appears...[he]...is saying that although the aircraft
[used in agricultural spraying operations] are pl acarded
agai nst...aerobatics, that people routinely ignore the
placards....If this is true, then they are also violating the
regul ati ons as they exist today."



beconme precedent setting, interpreting a broadly-worded provision
of the FAR to nean, in short, that all flying is the sane.

| ndeed, the Adm nistrator presented a case through testinony and
exhibits that can be understood to say that high descent rates in
conbi nation with bank angles of 45 degrees (three tines the so-
called standard) is likely to be considered aerobatic flying.

Respondent presented testinony of pilots experienced in
skydi ving operations. They testified that once skydi vers have
been di scharged fromthe aircraft the pilot nmust turn his
aircraft sharply away, so that the pilot is able to keep
conti nuous watch of the skydivers during the descent. W think
this testinony may well accurately reflect skydiving practice,
and we find no evidence in the record to suggest that the
Adm ni strator disagrees. Respondent and one of his w tnesses
also testified that the pilot should then descend rapidly and
land the aircraft before the skydivers |land. Although no
explanation is offered, there is nothing in the record to suggest
that a rapid descent is necessarily inappropriate.

Since the operating limtations of a King Air prohibit the
per formance of aerobatic maneuvers, a finding of a violation of
FAR 8 91.303 rests on our deference to the Adm nistrator's
position that the maneuvers involved here were not necessary for
"normal " flight. Under the FAA Cvil Penalty Adm nistrative
Assessnent Act, 49 U S.C. 88 44709(d)(3), the Board is “bound by
all validly adopted interpretations of |aw and regul ati ons" of
the Adm nistrator, unless we find that such interpretation is

"arbitrary, capricious, or otherwi se not in accordance with |aw."”



In Adm nistrator v. Couch, NTSB Order No. EA-3655 (1992),

t he Board consi dered whether a predecessor regul ation that

prohi bited aerobatic flight, FAR 8§ 91.71, was so vague that it
shoul d not be enforced. The Admnistrator’s position in that
case was that the regul ation was purposefully vague, because
specificity, i.e., defined, specific degrees of pitch or bank,
woul d be unnecessary and undesirable, given the wide variation in
aircraft and their design capabilities. 1d. at 7. |In the case
at hand, however, the Adm nistrator appears to take a different
position, asserting for the first time, to the best of our

know edge, that regardless of the type of aircraft or type of
operation, what is "normal" flight for one aircraft is "normal"
flight for every other aircraft, in every situation, and that
hi gh descent rates conbined with bank angles that exceed 45
degrees are always aerobatic.

It is certainly the prerogative of the Admi nistrator to
define FAA regul ations by adjudication, and if the Adm nistrator
intended by this conplaint to address a safety issue to an entire
industry, it is not our intent, by this decision, to intrude on
that exercise of authority. However, to find a violation in this
case, we need an understanding, if not a definition, of aerobatic
flight. W are unable to reach that understanding in this case
because the FAA failed to | ay an adequate evidentiary foundation
due to the lack of expertise by the FAA's primary wi tness, the
conflicting testinony as to what constitutes aerobatic flight
(and unexpl ai ned i nconsi stencies with existing FAA gui dance), the

guestionabl e al t hough apparently w dely practiced abrupt
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maneuvering represented as "normal" for parachute junping
operations, and the lack of specificity in the King Air flight
manual regardi ng prohibited aerobatic flight. Wthout this
basi s, we cannot begin to address how respondent’'s flight may or
may not have violated the proscribed aerobatics, and we therefore
decline to do so.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’ s appeal is granted; and

2. The Admnistrator's order is di smssed.



